United States Court of Appeals 
for the 


District of Columbia Circuit 


RECORD 


\ BRInF FOR APPELLANT 


IN THE 


> UNITED STATES COURT OF APPZALS RO | } 
«4 


FORK THE DISTRICT OF COLUMBI2 CIRCUIT 


No. 21438 
> Sneiton watxing, Appeilant, 
Vv. 
e United States of America, Appellee. 


APPEAL FROM THE JUDGMENT OF THi UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


United States Court of Appeals 


for the District of Columbia Circuit EUGENE GARY HOROWITZ 
nea 737 Woodward Building 
. FILED AUG 1 1968 Washington, D. C. 20005 
Attorney for Aopellant 
Nat haan. WS rbious (By Appointment of This Court) 
: CLERK “Sar 
O£ Counsel: Shah | 
JACOBS AND SPEILLER foe ; 


737 Woodward Building 
Washington, D. C. 29035 


STATEMENT OF CGUESTIONS PRESENTED 


1. Wiuether the court erred in not compelling the 
testimony of 2 witness called by the defense tsho claimed 
that the testimony thus adduced would tend to incriminate 
him in the same robbery with which Appeliant was charged, 
shen prior to Appellant's trial the witness had made a rlea 
o£ involvement in the same robbery in Juvenile Court, the 
Juvenile Court nad made a full investigation, the case with 
respect to saic robbery was ciesed and the witness had bean 
committed to the National Training School sor involvement 


in another crime. 


2. Whether the court erred in not commeiling the 
testimony of a witness on the basis that if the witness were 


to testify he wouldc commit perjury. 
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JURISDICTIONAL STATEMENT 


On November 15, 1966 appellant, Mong with Thomas 
Baker, was indicted in the United States District Court for 
the District of Colunbia on one count of Sibore: 

After pleading not guilty on Noveuber 25, 1966, 
appellant was tried together with Thomas Baker and both 
were found guilty by a jury on July 31, 1967. Appellant 
was sentenced by the Honorable George L. Hart, sx. on 


October S, 1967 to fro. three to nine years. 


| 
Timely notice of appeal was filed on behalf of 


apoellant. On October 12, 1967, Judge Hart granted 
appellant's motion to proceed on appeal in forma pauperis 
and ordered the preparation of the transcriot at the govern- 
ment's expense, The jurisdiction of this com Ac based on 


2S U. S. C. §§1291, 1294 (1966). 


STATEMENT OF THE CASE 
On the evening of September 13, 1966, on the north- 
east corner of Sth ané H Streets, N. E., Mr. Robert Ss. 
Waller was attacked and approximately $1300, which he was 
about to place in the night Cepository at the National Bank 
of Washington, was taken from him. Appellant, ee with 
| 


Thomas Baker, was indicted by the grand jury and charged with 


this robbery. Odell Satterwhite, a juvenile, was identified 


- 2- 

by Waller as one of his assailants (Tx. 26:2) 2/ and entered 
a plea o£ involvement in Juvenile Court with respect to this 
robbery. 

Then interviewed by the police subsequent to tne 
robbery Mr. Weller stated that three persons were involved 
in the robbery but only one of them struck him and the one 
who hit him wes over six feet tall, weighec cbout 160 pounds, 
ane was vearing 2 maroon shirt (Tr. 58). He also stated that 
the second »@rson wes about five eet sive inches and weiched 
about 140 or' 155 »ouncs end that there was a third person 
who wac slight of build and much younger tha the rest 
(fr. 45) (Tr. 54-55). Mr. Neller testifiec that the second 
man cic not flee the scene of the robbery untii Mr. ‘’aller 
began chasin, him (Tr.48). 

At the txriel, Mr. ‘ialler identificd defendant 
Baxer as the pe-sson who struck him (Tr. 29). The Appellent 
vas idencifiec br Alm as the person wno stood on the corner 
put did not run vatii chased. Mr. Weiler elso testified 
that the one who picked up the money ran fixst, with a 
shorter, smaller boy behiné him (Tx.24). 

It was stipulatec that if Detective Dunphv were 


to testify he would state that the Gay after the robbery, 


if References to rese numbers in the Transcript of Proceedings 
in the court bélow are preceded by the abbreviation "Tr". 
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Mir. Waller identifiec the photo of Carlton Watkins (the 
| 
brother o£ app:llant) es the verson who struck him and 


identified the photos of Defendant Baker and Odell Satterwhite 
| 
as the persons with sim. He woule further testify that Nr. 


Tialler was never shown photographs of appellant nox did he 


| 
ever identifv appeliant »nrior to trial. (Tr 242). 


aL 


4 An eye witness to the robbery, Mr. Kobért Newell, 


who was in his truce: ¢t the corner of _th and H Streets, 
| 


N. S., was first attracted to the incicent when he saw two 
} men £isthting (Tr. 137). He saw the bag taken Eom Mr. Weller, 
| fog 
| anc first noticed that there were four persons involved when 
he saw four persons run away from the scene (Tr. 144). | oa 
| Newell tried to follow the four in his truck, lost then, 
but saw them azain at the corners of Seventh and x Streets, 
N. s., where they sot into a rec Cadillac which had pulled 
up to the curb. (Tr. 101). At the trial, Mr. Newell identified 
Baker and Appellant. (Tr. 105). It was stipulated at the 
trial that Zopellent was present at the sane: nearing 
ane Mx. Newell was unable to identify him. (Tr. 243) 
Mr. Carl Jackson, owner of the red Cadillac in 
which the Aspellant end the others were driven dway, testizied 


that four persons 59% into his cax: the Apopcllant, Defendant 


Baker, Odell Sctterwhite ane a fourth man whom he cid not 


1 
I 


know. This fourth person «vas wearing a maroon sweater or 
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jacket end thet he wes anproximatéely six feet one-inch tal. 

In'his ces< for the defense, counsel for defendant 
Baier attempted to cail the juvenile, Odell Satterwhite, anc 
the juvenile, on edvise of counsel, refused to testify on 
the srounés of self-inerimination. (Tr. 252). Counsel for 
ceZenéant Baker then moved that Setterwhite be compelled ti» 
testi:y on the zrounds that the juvenile coul¢ no loncer 
incriminate himself since he had mac¢ a plea of involvement 
in the ropberv in Juvenile Court, the case haé been closed, 
end he was presently in the National Traininy Scnool. 

ater viewing the juveniie records of Sattexwnite, 
the Judce detexmined that cisposition as to the juvenile 


hal 


vas unclear. He edmitted that Satterwhite had entered a 
plea of involvement in the instant case, but that Satterwhite 
had been committecé to the National Trainin; School as a 
result of subsecuent involvement in another case. (Tx. 252-3) 
Because the Jucge belicvec there was a possibility that the 
case against the juvenile tor involvement in the instant 
robpery could be reopened, the court ceniec the request to 
compel Ocelil Satterwhite to testify. 

This cetcrmination was also besec in part on the 
belie= of the Juaze that the juveniie, if allowed to testify, 
would commit perjury. (Tr. 253). This fear of perjury was 


grounded on the inconsistencies between details of the 
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1 
| 
| 
| 
\ 
i 


testimony zyiven by Satterwhite éGurin: the juvenile hearing 
| 
an= the details of the testimony chet counsel for Balzer enc 


i 


| 
counsel Jor anpellzent believed Setierwhite would! sive. 


However, in env event, Satterwhite -rould have testified taat 


| 
Defendant Baker anc€ Eppellant were not involved in che 
52a , Sd ” =| ° 
cobbery, (Tr. 255) end chet Defendant Baker and Appetlant : 


were standing on the NW. W. corner of 8th and H, hot on the 
N. 3. corner. (Tx. 264-6). : 

Timely o»njection to the reifusel to compel Oc.e12 
Satterwhite to testify was joinec in by counsel for adpeilent. 
(Tr. 254 = 257). | 


In presentation of the cefense case ror defendant 


Bexer, Thomas Baker testificc that ne and Appellant were 


standing on the N. W, corner of th anc H and were not in- 


volved in the robbery. (Tx. 271). The claim that defendeat 


co ia -- * | 
Baxer and Appeliant were stancing on the N. W. corner was 


corroborated by Cefense -ritness Theodore McGhee, Jz. (tr50s), 


who saw then there at the time ’eller was bein, attacked. 


Mc. McGhee also testified that the person who attacked lic. 


Weller wes about Jive feet eleven inches or six feet tall 
| 
ané that his clothing was dark maroon. (Tr. 304). ee 
Defendent Baker aiso testifiec that he ran after ) 


his friend Odell Satterwhite, in the belief thet Odell was 


being chased or was in trouble, and thet appellant followed 


| 
| 


—IGl— 


to find out what wes going on. (Tr. 272). \ 


. CONSTITUTIONAL PROVISIONS, STATUT3S AND RULES INVOLVD 


= Fifth Amendment to thse Constitution of the United Stetes: 


"No person shall....be subject for the same offense to 
be twice put in jeoparcy of life oc linb; nor shall ne be 


My compelicés in any criminal case to be a witness against 

~ himself...." 

* Sixth Amendment to the Constitution of the United Stetes: 
“ “In ali criminal prosecutions, the eccused shall enjoy 


the right to a speedy....trial." 


ECG. Ree Crime soe 

". . .({TJne competency anc privileges of witnesses shall 
be ;overned, e::ccpt wnen an act or Congress or these rules 
otherwise provide, by the principles of the common law as 
they may be interpretec by the courts of tne United States 
in the light of reason end <:-perience.”" 


EO. D- Cl Code 1$2392: 


“Then a pexson gives to the Director of Social Work of the 
Juvenile Court of the District ox Columbia, or other officer 
of the court culy designated as his representative, infor- 
mation in his possession that a child is within the pro- 
visions of sesion 11-151, = duly designated officer of 

he court snall maxe preliminary investigation to detexr-— 
mine whether fhe interests ox the public or of the child 
cecuire that further action be teken, end report his 
finding, together with a statement of the facts, to the 
Director of Social Work. When practicable, the inquiry 
shall inciude a preliminary investigation of the nome end 
environmental situetion of the chilc, his previous history, 
end the circumstances that were the subject of the in‘for- 
metion. When the Director of Sociel Work inds that juris- 
Giction sshould be accuired, he shail, etter consultation 
with and approval Sy the corporation counsel ox his 
essistant assigned to the court, authorize: a petition to 
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be filed. ‘there the Director fails so to find, the person 
giving information to the Director may present the facts to 
the corporation counsel or his assistant, who, aftcr inves- 
tigation by an officex of tne oe es herein provided, may 
authorize a petition to be filed. | 


~ 16 D.C. Coge §2303: | 


( 
| 
| 


"REter a petition has been filed pursuant to section 15-2302, 
unless the parties hereinafter named voluntarily appear, the 
court shall issue a summons reciting brieZiy the substance oz 

. tne petition, anc recuiring the person or persons «m9 have 
custody or control of the child to appear personally and bring 
the child oefore the court at @ cime anc place stated." 


| 
! 
| 
| 
| 


15 D.C. Code §2308: 


(a) ‘When the court finds that the child comes within the 
provisions of this subchapter end section ee it may by 
orcer duly entered: 

(1) place the child on probation or uncer supervision in 
his own home or in the custody of = relative or other fit pex- 
son, upon such texms as the court cetermines; | 

(2) commit the child to the Board of Commissioners of 
the District of Columbia or its authorized representative; 
or to the National Training School for Boys if in need of such 
caré as is given in the scnool; or toa cuaelified suitable 
private institution or agency willing anc able to assume the 
education, care, and maintenance of the child without ex»ense 
to the public; or ! 


| 
ive Ais | 
(3) make such further disposition of the child as may 
be providec by law anc as the court deems to be best for the 
best interests of the child." 


PEND. Ce COG S15 552 | 
"nen a chilé 15 vears of age or over is charged with an 
offense which if committed by a person 18 vears'!of ace of over 
is a félony, ox when @ child uncer le years of age is cnargec 
with an offense waich if committed by 2 person 12 years of age 

Or over is punisnable by dcath or lite imprisonment, a judse 
may, axter full investigation, waive jurisdiction and order 
the chilé held fox triei undex the regular procédure of the 


ION, oh 
* 
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court which would have jurisdiction of the offense if 
committec by a person 1S years of age or over; or the 
other court may exercise the powers conferred upon the 
Juvenile Court by this chapter and subchapter I of 
Chapter 23 of Title 15 in conducting and disposing of 
such cases.” 


wi 


4 STATEMENT OF POINTS | 


Ll. The triel court committec prejudicial error 
in not compelling the testimony of 2 witness called by the 


defense who claimed that the testimony thus ecduceée woul¢e tend 


to incriminate him in the same robbery ‘ith which appellant was 


charced, when prioz= to appeliant's trial the witness nad made 
| 


2 plea of involvement in the same xobbery in Juvenile court, 


the Juvenile Court had made = full investiyation, the case 
| 
with respect to said ropbery was closéc and the witness hac 


been committed to the National Training School Sox involvement 


in another crime. | 
2. The trial court commitiec prejudicial exror in 
| 


not compelling the testimony of saic witness called by the 


defense on the ~xouncs that the witness, if allowed to testify, 


would have pexjurec himself. 
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SUMMARY OF z.RGUMINT 

I. At che triel, counsel for defendant Baker 
sought to have the juvenile, Odeil Satterwhite, testi-y. 
Unon acvice o£ counsel, the juvenile pleaded the fifth 
amendment. The trial court refusec to compel his testimony 
over this pice. 

ic contend that as to Odeli Satterwhite, eny 
testimony he coulc give es to tne robbery for which appei- 
lant ané Thomes Baker were charged couvlc not incriminate 
or tenc to incriminate. 

Od21l Satterwhite had entered ¢ plea of invoiverisnt 
in Juvenile Court. Because there was no issue of waiver 
of jurisGiction by the juvenile court, this plea was 
accepted when mete, and jcoparcy attacsucd upon such accept= 
ence. Because jeopercy uac attached, neither the Juveniis 
Court nor an adWit could <es3ain try Satterwhite for any crime 
acisin5 out os invoivement in the xobbery of Mr. Robert 
Wailer. 

This position is supportec by the act that if 
the Juveniie Court or an acult court later were to attempt 
to prosecute Odel. Satterwhite for eny crime exising out 


of involvement in tne instant robbexy, that prosecution 
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would be berrec bcceuse of deniai of the right to e speedy 
trial. 


| 
{ 
| 


II. The Judge, in part, based his refusal to 


compel the cestimony of the juvenile, Odell Satterwhite, 


on the grounds that the juveniie woulé perjure nimsels. 


We contend that the Judge's view in effect 
ecclared Ocelil Satterwnaite incompetent basec 
cxedibility. This <scision vas an invasion os the jury 


Sunection. Tne Peueral Rules of Criminal Proceduce, 


appliec in the U. S. District Court, incorporate cormon 
law rules of evidence, »rimary emong which is the pro- 


position tnat the jury alone nas tue task of weighin, = 


witness's credibility. 


REFSRENCES TO TRANSCRIPT 


The Court's attention is respectfully directed 


to the following pages of the Transcript of Proceedings: i/ 
tyand if Tr. 245-52, 


Counsel for Appellant xsurther respectfully 
secuests the Court to view the Juvenile Court Records per- 


tainin,; to Odeli Satterwhite. 


i/ The numbered paragraphs herein coincide with those 
réiating to Appellant's argument. 
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ARGUMENT | 


| 
I. THE TRIAL COURT COiUMITTED PREJUDICIAL ERROR IN NOT 
COMPELLING ODELL SATTERWHITE TO TESTIFY OVER /A PLEA OF 
SELF -INCRIMINATION. 


At the trial of Appellant and defendant Baker 
the evidence given by the prosecution presented a confusing 
set of fact patterns to the jury. In the exanination of 
Mx. Waller, the victim of the robbery with which Appellant 
was charged, it was brought out that three sone had 
attacked him on the northeast corner of 8th and a Streets, 
N. &., (Tr. 26) and that the man who struck hin. a over 


six feet tall. (Tr. 46) At trial, though, mr. Waller 


identifiec defendant Baker, a man just over five | feet six 


inches tall, (Tr. 254) as the person who struck him. 

(Tr. 24) It was further stipulated that if Detective Dunphy 
were to testify he would have stated that on the day after 
the robbery lir. Waller identified the photo of Carlton 


Watkins, Appellant's brother, as the person who struck him. 


(Tr. 242) 


The confusion was added to by the testimony of Mr. 


¢ 


Hewcll, an eye.itnéess to tac 


Jour nen attacize: he. 


A = 


robns=y. =«ccording to liz. Neweil, 


on the norctnéest corner Oo: lth 


enc H Streets, N. uw. (Tr. 53) Mr. Newell icentified inoeliant 


enc Célenfant Scxexr 2 


that Anpellant, also about £ 


nresent at @ oveliminery nearin: but ic. New2li wes uneble 


<9 Icentity sim. (Pc. 243) 
In contrast to the 
case, the evitence oxresentec 


Balzer téestictiec 


northwest cornées oF th anc 


claim was corroboretec by Ce: 


(fr. 333) Bs indicates 


“efencant Baie: oslizved that the 


L, (Tzr-) 535) Sut Lt wes stinuiece: 


iv.. <tet six inehes tall, wes 


sonEusion of tne prosecutions 


ves clear. Delencant 


caat he ang «zopellent: wvvexe stendinz on the 


Heotreetc ute (Trae tas sS 


isnss witness Theodore Meshee, Tx. 


4, © * *. 


in the trie transeriot, counsel sor 


testimony of O¢eil Satter 


a 


whites woule be to the sixect that Tionas Baker and «c.>pellant 


.2re not Lavolvec in the robbery of sobert 


Qn the northwest cosnsx of  - 


given by Satterwhite vould ¢: 


Couns.i fox EpotLlant also »elievec the tec 


+ . 


waller, anc were 


—- 


th and £& Streets. (Tr. 247-22, 
timoay 


‘culnets c.cpellant anc Thones 


stlimony thet ceicnse counsels believed 


termite souls suprort the 


_ 
prosecutions evicence, if this testimony nad been compelied, 


1 


@ ceasonable coubt as to appellant's Juiit might have been 


established in the minds of the jury. The refusal to allow 


the testimony of Ocell Satterwhite, in view of this possibil- 


ity, resulted in error which was prejucicial to Appellant. 


v shen Odell Satterwhite was called upon to testify 
Zor Gefendant Beker, he was an acult (Tx. 245) before an 


! 


acult court, ane thus subject to the common law anc consti- 
tutional limitations on the use of a self-incrimination 
plea. The primary Limitation on the use of a Fizth Amené— 
ment selieincriminetion refusal to ansiver ig that the pica 
should be acceotec only if there is a real canger of incrim- 
ination, not a remote possibility out of the oréinary course 
of law. United States v. hKosers, 249 U.S. 367 (1951) . As 
saic in United States v. Raley, $65 F. Supp. 4535 (D.D.C. 1$51) = 
"Pne privilege may only be essertea when there 
is a reasonable apprehension on the part of the 


witness that his answers woulc furnish some evi- 


dence upon which he could be convicted of a crimi- 


nel offense . . . 2x which would leadito a 


prosecution of him. . . or which woulda ceveal 


sources from which evicence could be obtained thet 


would lead to @ prosecution of him. . . or which 


! 
kK 
tn 

4 


would revert. sourcts from which evidence could be 

obtaincé that would lea: to such conviction, or 

to i xrosecution thexezvor." Ic. at 456. 

Iu, cthov-h, tne witness is wistaken enc his rears of 
incrimination ere unfounded, tie court imust deny the plea and 
comocl che téstimon: of the witness. In Meson v. United 
Stetes, 242 U.S. 362 (2517) the Court stated: 

"[I}t wouLe be to vonvert 2 sa:utary protection 

into ieens or abusé it it were to be held that a 

were Laaginezy possibility oc danger, howévex 

semots enc improbeble, was sufficient to 

justizy the withnoidin; of evidence essential 


to; thre cnds oc justice.” idl ets6o. 


It is contenéec by Appeliant that Ociil Satterwhite's tears 
o£ incrimination - ere wistaxen and vnafoundcd, and the covrt 
shoulé hav: conmosiiec als testimony, since the reopening ox 
the juvenile court char, e egainst him for involvement in the 
instant case woulc b<: barr-d under the constitutional oro- 
tection against couble jcopercy. 

Unéer ths mendate of the Firth Amendment, no person 
Shail "be subject ~or the same offense to be twice put in 


jecoparcy o: lize or iimo." In commenting uvon tnis right the 


Supceme Court hac said: 
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"The constitutional prohibition against "double 
jeopardy’ was designed to protect an individual 
from being subjected to the hazards of trial and 
possible conviction more than once for an alleged 


offense." Green v. United States, 355 U.S. 184, 


187, (1957)). 

Whether the Fifth Amendment Beotoctione against 
double jeopardy apply in juvenile court, and when jeopardy 
attaches in a juvenile court proceeding, are relatively novel 
issues. It has generally been held that Sevanidie hearings 

| 

are not criminal dispositions, but are "civil" in nature. 
With the juvenile court acting as parens Baeanes it was 
often argued that constitutional safeguards applicable in 
adult proceedings were unnecessary for juvenile cases. 
This view of juvenile proceedings as civil rather than crin- 
inal was dispelled with the landmark decision of In re Gault, 
327 U.S. 1 (1967). This case for the first tine held that 
constitutional rights such as due process and the privilege 


against self-incrimination applied to juvenile court cases. 


The Supreize Court said: "[Jjuvenile proceedings to determine 
‘delinquency, ' which may lead to commitment to a state 
institution, must be regarded as ‘crininal' for >urposes 


of the privilege against self-incrinination." Id. at 49. 


AVAILABLE 
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Tne protection against doubis jeopardy is a 
Fifth Amendment right and is coextensive with other Fifth 
Bmendment protections such as the privilege ajainst seli- 
incrimination. Under the Geult doctrine, double jeopardy 
rights would thus apply to juvenile eroceesin se As 


t 
illustxated in Gault, the cliche or parens patriae cioes not 


protect the juvenile offender. To deny the protections of 
double jeoparcy to juvenile defencants “would be to dis- 
regard substance »ecause of the fceble enticement of the 
‘civil' lLabel-of—convenience which has been attached to 
juvenile proceecin:s." Id. at 59. 

Prior to the Gavit décision this Court had ceait 
with the cuestion of double jeoparcy in yuvenile proceedings. 
In Unitec States v. Dickerson, 105 U.S. Apo. D.C. 221, 272 
F.2€. 436 (1253), the court was faced with the issue of 
whether a juvenile could be waivec over to an adult court 
aiter the juvenii¢e had pleaced "involved." 2ltchough the 
court Gic not dixestly decide whether jeopardy could ever 
attach to a disposition wace by juvenile court, it implied 
that the protections could apply "either because the Con- 
stitution is directly applicable or because subsecuent 


proceedings would be ‘fundamentaliy unfair'% 105 U.S. App. 


1D) ool Shy at 224.. 
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The xseasonin; of the triai court in dealing with 


this issuc Ceserves consideration. 


"Tne béeneticial legisiation creating the 
Juvenile Court was intended to eneitorese some 
of the rigidity of the criminal law and criminai 
procedure in cases in which juveniles were 
concernecé. This was eccomplished in large 
part by introducing a desirable Gezree of in- 
formality anc flexibility in the prpcecdings, 
as well as in part by modifying the rather 


formicible terminoloyy of criminal procedure. 


Manifestly, the ultimate objective was to 


confer additional rights and privileges on 


| 
| 


juvenile offencers beyone those to which they hac 
been entitled previously, as well “! in addition 
to those that acult offenders have under éxist— 
ing law. It is inconéeivable that it was the 
intention to. shear juveniles of rane that 

they woule have if treated on the seme basis 

as adult defendants. If, however, the legis- 
lation were to be so construed, it vould be 


invalic as repugnant to the Constitution. The 
| 


argument that the constitutional rights and 


privileges accorded to defendants in Federal 
courts should not be extended to juvenile 
offenders obviously constitutes a peculiar 


‘ paradox." United States v. Dicxexrson, 165 F. 


Supp. SSS, $02 (195%). (Holtzoz£, J.). 


Reassessin:; Dickerson in light of In «se Gault, 


there can be n> question but that prohibitions against 
Gouble jeopardy appiy to juvenile court proceedings. The 
considerations o£ the Supreme Court in Gault. are a man- 
Gate for tne application of Gouble jeopardy principles. 

In Dickerson, this Court basec its determination 
that jeopardy aac not attached on the fact that there had 
not been a “full end inxormal investigation in the inter- 
ests of the minor and the community." In = footnote, this 
Court implicd that"“tiie plea of guilty is not effective to 
impose jeopardy until eccepted by the court." 106 U.S. App. 
D.C. at 225, N.S. Therefore by the reasoning of Dickerson, 
once the plea of involvement has been accepted by the court, 
jeopardy would attach. 

In Dickezson, the juvenile, on August 13d, 1952, 


was crcrested pursuent to petitions filec in the Juvenile 


BEST COF 
from the orig 
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Court charging hi. with a robbery on August 15, 1933, and 

cons»iracy to coiluit robbery on August 13, 1955. A hearing 
| 

was held on August 22, 1955, in accordance with 1D=c5 


Code §915 (1951 ed.) (now $16 D.C. Code §2308). At the hear- 


ing, the juvenile was inforuec that tne court had been 
requested to waive jurisiiction. During this hearing the 


juvenile acsnowledgec being involved in the allegations 
of the Jetitions then under consideration. The jucge then 
ade the deteri.ination that the juvenile was within the 

| 


jurisdiction of the Juvenile Court an snould be re.anled 
to the Receiving Ha.e .ending < full social study ane 


recoOw.endations as to wheter or not that cov.rt shorvld 


waive ‘urisdiction in accor@ance with 11 D.C. Code §514 


(1951 ec.) (now 11 D.C. Code 31553). Subseqrently, on 
Septea. ier +, 195, after receiving the investigation 

| 
reoort, and without sixther hearing, the judge waived 


juristiction to the Distxict Court for trial. | 
| 


fhe juvenile contended that since he had ad- 
| 


T 


.itte. iis "involve.ent” ia tae offense charge at the 


could not 


hearing 121: Avgust 22, 135-, the Juvenile Couxt | 


exercise its Giscretion undex 11 D.C. Coge 5914 (1351 ed.) 


to waive ,v.zisdiction since jeovarcy had attache: when the 


hh ihn 


- edmission was mace. This Court held that the full inves- 

tigation recuired for a waiver under §1i-$14 includes hold- 
~ ing informal hearincs and it was thus not improper for the 

Juvenile Court to conductin, a hearing before determinin; 
M “hether or not to waive jurisdiction. Thus this Court 
determinee thet the Juvenile Court Judge, at the hearing, 
neither accepted nor xefusec the juvenile's admission that 
he was involved and by the subsequent «vaiver of juris- 
diction, the judze impiicitly sejectcd the plea. 106 U.S. 
App. D.C. 225 N.3. ITtis contanded cnat by the reasoning 
of this Court in Dicicrson, a plea of involvement made by a 
juvenile is iacceptec by the jucye, in a case involving the 
issue of waiver, at tne time the judge determines not to 
waive jurisdiction, and in a cas@ not invoiving the issue 
of waiver, the plea of involvement is accepted at the time 
it is mede. 

In the instent case, tne Juveniie Court report 
on Ocell Satterwhits indicates tnat on November 5, 1956, tne 
Juvenile Court retaincée jurisdiction, and that on November 
21, 1956, a hearing tas nel¢ by Judge Miller, at which time 
Satterwhite made a partial acknovwiedcient of involvement in 
the crime. Sattexvhite ceniec actuelliy striking the com— 


plaining witness. On January iS, 1657, the case azyainst 
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Satterwhite was ciosed and he was comnitted to the Nationai 


a Training School as a result of subsecuent involvement in 
another case. (Tr. 253) There was no issue of waiver of 
~ jurisdiction by the Juvenile Court in connection with the 


above-mentioned proceedings against Odell Satterwhite. 


Thus, based on the reasoning of Dicxerson, Odell Satter- 


white's plea of involvement was accepted when lade anc upon 
sucn acceptance, jeopardy attached. 

Iz then jeopardy had attached, the Juvenile Court 

| 

could not possibly have reopeneé the case against Odell 
Satterwhite <oxr invoivement in the robbery of lax Robert 
Waller. The attachment of jeopardy forever parred subs¢- 
| 


quent prosecution as to this crim¢. 
| 


The contention that the Juvenile Court could not 


subsecuently reopen the case against Odell Satterwhite is 
strengthened by the principles of the right to 2 speecy 
trial, a protection grantec by the sixth pmenément. As 
announced in Hedgepeth v. United States, 125 U.S. App. D.C. 
19, 365 F.2d 952 (1966), whether <= Gelay will violate the 
Sixth Amencment depends upon the cixscuustances be the case, 
the length of the delay, the reasons for the delay, the 
Giligence of the court, anc the reasonable possibility of 

| 
prejudice resulting fxom the delay. The “inal element; 

| 


\ 
| 
| 
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prejudice to the accused, is the most important. (See 


United States v. Ewell, 353 U.S. i115, 129 (1965)). 


Before Gault, the right to a speedy trial was not 
applied in juvenile proceedings. The arguments in Gault, 
though, applying Cue process and self-incrimination pro- 
tections to juvenile cases are ecually applicable to speedy 
trial protections. Thus it is submitted that at the time 
OGell Sattexshite wes called upon to testify (June S$, i557), 
over 10 months had slapsed since nis plea of involvement 
in the robbery. If the Juvenile Court were to attempt to 
reopen its chars¢e against Satterwhite, it would be raced 
with a meritorious cefense of the denial of the Sixth Amend-— 
iment right to a speedy triel. 

In addition to the inebility of the Juvenile Court 
to reopen the case against Odell Setterwhite, it is contenced 
thet no adult court would be able to reopen the case and 
subsequently prosecute Odell Sattexyhite, The arguments ac—- 
vancec cbove in support of the proposition that jeopardy 
hed attached anc that the risyht to a speedy trial would 
be ceniec have valic application to any adult court anc 
corm the basis o£ this contention. 

II. THE TRIAL COURT “RROD IN RESTING, AT LEAST IN PART, ON 


THE PROPOSITION THAT THe WITNZSS :FYORESAID, IF COMPELLED 
TO T2STIFY, WOULD PERJURY HATliS sii. 


The Unitec States District Court for the bistrict 
o£ Columbia is subject to the Federal Rules of Criminal 
Procecure. Rule 26, xelating to the competency and immunity 


of witnesses, reacs in pértinent part: "[T]he competency 


and privileges of witnesses shall be governed by ‘he 


principles of the common law as they may be interpreted 
| 
by the courts of the United States in the light of reason 
| 
and experience." | 


~ - pee : | : 
Basé¢c upon common—Law principles, tne court is 
given the function of dGetcmnininzs the competency of a wit- 
ness. But matters affecting credibility do not bear upon 


competency. Brotm v. United States, 222 F.2d 233 (Sth 


Cir. 1955). The credibility of a witness is a cetermination 


| 
| 


to be made solely by the jury, not the covrt. 

Upon these premises it is contended that the 
court erred in partially basing its decision not to compel 
Ocell Satterwhite to testify on the fear that odell would 
commit perjury. as pointed out by the trial judge, there 
existec possible inconsistencies between tne nen Sas 

| 


given by the witness in juvenile couxt and the testimony 

that counsels for cefencent Baker and 3ppeliant believed 
| 

Satterwhite would sive. (Tr. 255, 265). This possibility 


! 
I 
' 
! 
1 
1 
j 
| 
i 
| 
i 
| 
1 


of inconsistencies, though, effecting only the credibility 
o£ the witness, shouid have been left to consideration by 

the jury. Cross-exemination of Satterwhite on the witness 
stand could bring these inconsistencies to their attention. 


As Gecided in Hotfa v. United States, 325 U.S. 


293 (19656): 
"The established safequerds of the An zjlo—American 
legal svstem leave the veracity of a witness to 
be tested by cross-e::amination, anc the credibili- 
ity of nis testimony to be determined by a 


properly instructeec jury." Id. at 3i1l. 


eT a 
CONCLUSION 


For the foregoing reasons this Court should 


reverse the conviction and order the court below to enter 

a judgment of acquittal; or it snould order that che court 
below hold a new trial with the testimony of the juvenile, 
Odell Satterwhite, being conmpelicd; or it shoule grant 


such further or different relief as it deems appropriate. 


Respectifuliy submitted, 


| : 
ager. Hla [lige 
EUGINE GARY HOROWITZ 
| 
737 voodward Building 
Washington, D. C. 29005 


Rttorney for Appellent 
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ISSUE PRESENTED 


In the opinion of appellee, the following issue is 
presented : 


Must appellant’s conviction be reversed because the 
District Court honored the Fifth Amendment claim of a 
Witness called by a co-defendant when appellant failed 
to object to the court’s action, that action was proper 
under the circumstances, and appellant’s case was not 
prejudiced? 


This case has not previously been before this Court. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,438 


SHELTON WATKINS, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant and one Thomas Baker were charged with 
one count of robbery in an indictment returned on No- 
vember 15, 1966. Following pleas of not guilty, appellant 
and Baker went to trial before Judge Hart and a jury 
in July of 1967. Appellant and Baker were found guilty 
as charged on July 31, 1967. Appellant was sentenced, 
on October 6, 1967, to three to nine years imprisonment. 
Notice of appeal was filed and, on October 12, 1967, leave 
was granted to pursue the appeal in forma pauperis. 


(1) 


2 
TRIAL 


Government’s Case 


The Government called five witnesses at trial: Robert 
Waller, Robert Newell, Carl Jackson, Theodore Stevens 
and Janie Watkins. 

Mr. Waller, on September 13, 1966, was the manager 
of the H. L. Green Store on H Street, N.E. After work 
on that day Mr. Waller drove to the National Bank of 
Washington located at Eighth and H Streets, N.E., in 
order to place the days receipts into the night depository. 
The receipts, which totalled some twelve to fourteen hun- 
dred dollars, were in a maroon canvas bag which was 
carried inside a brown paper bag. (Tr. 21, 22.) 

Mr. Waller parked in front of the bank, got out of the 
ear, and walked towards the depositary. As he did so, he 
noticed three young men standing nearby. They moved 
towards him, and one of them, who was dressed in a ma- 
roon shirt, raised his fist and hit Mr. Waller in the head. 
Mr. Waller fell to the ground and dropped the bag con- 
taining the money. When Mr. Waller got to his feet he 
noticed two of the three young men (including the one 
who hit him) running from the scene and the third still 
standing on the corner nearby. The third young man ran 
off as Mr. Waller began to chase the group in a futile 
attempt to catch them. Mr. Waller identified Baker as 
the man who hit him, and appellant as that member of 
the group who remained standing on the corner after Mr. 
Waller had been knocked to the ground. (Tr. 23-26, 29, 
30, 46.)* 


2On cross-examination, it was revealed that the day after the 
robbery. while Mr. Waller was in the hospital, he was shown a pic- 
ture of appellant’s brother, Carlton Watkins. According to Mr. 
Waller, he informed the police that Carlton Watkins looked like one 
of the men. It was stipulated that Detective Dunphy would have 
testified that Waller identified the photo of Carlton Watkins as the 
man who struck him. At trial, Carlton and Shelton Watkins were 
both produced in the courtroom and Mr. Waller testified that while 
they looked very much alike, he was certain that appellant, and not 
his brother, was one of those who robbed him. (Tr. 30-31, 69, 242.) 
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The robbery was observed by Robert Newell. Mr. 
Newell was in his truck awaiting a traffic light at Eighth 
and H Streets, N.E. when he observed Mr. Waller ap- 
proaching the night depositary of the bank and saw four 
people approach Mr. Waller. A struggle ensued during 
which Mr. Waller was knocked from his feet and attempt- 
ed to get up, only to fall again. One of the four men, 
who was dressed in a maroon or wine colored shirt, picked 
up the bag which Mr. Waller had been carrying and ran, 
with the others, up Eighth Street. Mr. Newell attempted 
to follow them. As Eighth Street was blocked off, he drove 
his truck down H Street to Seventh Street, and up Sev- 
enth Street to K Street. At the southeast corner of Sev- 
enth and K Streets, N.E., he caught sight of the group 
running west on K Street. The individual dressed in the 
wine colored shirt still had the bag in his hand. They 
stopped some twenty feet from him and, shortly there- 
after, a red Cadillac, D.C. plates 279 975, stopped, picked 
them up, and drove away. Mr. Newell identified appel- 
lant and Baker as two of the four people who had run 
from the scene, but could not definitely state what it was 
that each of them did.* (Tr. 98-106.) 

The “get-away” was also observed by Theodore Stevens. 
Stevens was coming out of a grocery store located a short 
distance from the corner of 7th and K Streets, N.E., when 
he observed appellant and Baker, in the company of two 
others, flag down a maroon Cadillac automobile and enter 
it. Stevens recognized the Cadillac as that belonging to 
his counsin Car] Jackson, who was driving it at the time. 
He recognized appellant (known to him as “Blue’’) and 
Baker from having “seen them on the playground a lot.” 
(Tr. 200-205, 213, 220.) Baker was carrying a bag which 
looked like a grocery bag. (Tr. 204.) 

The driver of the red Cadillac was its owner and Theo- 
dore Steven’s cousin, Carl Jackson. While driving his car 
on his way to a friend’s house at about 6:30 in the eve- 


2It was stipulated that at the preliminary hearing Mr. Newell 
identified Baker but was unable to identify Shelton Watkins. (Tr. 
243.) 
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ning of September 13, 1966, Jackson saw, at the corner 
of Seventh and K Streets, N.E., three people whom he 
knew as Black, Blue and Baker (Tr. 166, 168). “Blue” 
was identified as appellant, Baker as defendant Thomas 
Baker, and Black as Odell Satterwhite (Tr. 168, 169, 
174). They waved at him, he stopped his car, and they, 
plus a fourth person, got into the car (Tr. 184, 187, 188). 
Appellant informed Mr. Jackson that the group was in 
trouble, and asked Jackson to take them to appellant’s 
house (Tr. 188). Jackson was promised some money for 
doing so (Tr. 199). Jackson took the group to either the 
first or second house on Abbey Street from the corner of 
M Street and Abbev Place in Northeast Washington (Tr. 
170-171). The fourth person, the one unknown to Jack- 
son, was dressed in a maroon sweater and repeatedly 
stated throughout the drive “I have to go home and change 
my clothes” (Tr. 184, 189). 

Upon arrival at the Abbey Place address, the group 
left the car. Appellant told Mr. Jackson to wait until he 
(appellant) came back, but, after waiting ten to twelve 
minutes, Jackson left the car and went and knocked on 
the door of appellant’s house. Appellant then gave him 
twenty-five dollars. (Tr. 188-191.) 

Mrs. Janie Watkins, the mother of appellant and Carl- 
ton Watkins, was at her home at 1175 Abbey Place, N.E. 
(at the corner of Abbey Place and M Street) in the late 
afternoon of September 13, 1966. Her son Carlton came 
home sometime after five that afternoon. About one-half 
hour later, Shelton Watkins, in the company of Thomas 
Baker “and another little boy’ came to the house. (Tr. 
232-237.) 


Appellant’s Case 


Appellant did not testify. Thomas Baker and Mr. 
Theodore McGhee did testify. Odell Satterwhite was 
called as a witness by Baker but, after consultation with 
a lawyer appointed by the court, declined to testify. 
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Baker’s and McGhee’s Testimony 


Mr. Baker testified that at the time and date in ques- 
tion, he was standing with appellant Watkins on the 
Northwest corner of 8th and H Streets, N.E. He observed 
Odell Satterwhite, whom he knew, running up the East 
side of Eighth Street between H and Eye Streets. Baker 
began running after Satterwhite to see why his friend 
was running. Watkins followed and the two of them fi- 
nally caught up with Satterwhite and another person at 
the corner of Seventh and K Streets, N.E. There Satter- 
white informed Baker that he (Satterwhite) had broken 
up a crap game and that was why he was running. This 
conversation occurred in Carl Jackson’s car which they 
had all entered after Watkins asked whether Jackson 
would take them home. Baker denied any knowledge of 
or complicity in the robbery. (Tr. 270-284.) 

Mr. Roosevelt McGhee testified that at about 6:30 p.m. 
on September 13, 1966, he was walking from his home at 
815 H Street N.E. towards the bank on the corner when 
he noticed appellant and Baker (both of whom he had 
known for two or three years) standing across the street. 
He waved to them and they returned the wave. He next 
saw two men struggling in front of the bank, and saw 
one of the men, a negro male approximately six feet tall 
and wearing a dark reddish shirt, get up and run past 
him up Eighth Street towards Eve Street with a bag in 
his hand. He also noticed appellant and Watkins, who 
were across the street from him, start running in the 
same direction. (Tr. 300-308.) 


Odell Satterwhite 


At the start of Baker’s case, Baker’s attorney called 
Odell Satterwhite as a witness. Counsel] informed the 
court that Satterwhite was a juvenile at the time of the 
offense and that the case against him had been handled 
in the Juvenile Court. When the court asked counsel what 
he expected Satterwhite to testify to, counsel stated that 
Satterwhite would say that he was at the scene of the 
crime with the perpetrator of the crime (Satterwhite did 
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not know the man’s name), that this man struck Mr. 
Waller and ran with the bag, that Satterwhite ran as 
well, and that, while running, noticed Baker and Watkins 
(whom he had not previously seen) running behind him. 
Satterwhite would further testify that he had no knowl- 
edge that a robbery was to occur, and that there had been 
no conspiracy to commit the robbery and no discussion 
between the perpetrator and any of the other three about 
it. 

The court, after ascertaining that Satterwhite claimed 
he did not know the name of the individual who perpe- 
trated the robbery, appointed an attorney to speak with 
Satterwhite concerning whether or not Satterwhite want- 
ed to testify. The court requested the attorney to inquire 
both as to whether Satterwhite had a Fifth Amendment 
privilege and to inform Satterwhite that, if he knew the 
identity of the fourth person and testified, he would be 
required to reveal] that identity. Satterwhite, both indi- 
vidually and through his attorney, informed the court 
that he wished to invoke his privilege against self-incrim- 
ination and not testify. The court honored the claim of 
privilege. He noted that the Juvenile Court acknowledged 
jurisdiction over Satterwhite, that at a hearing Satter- 
white made “partial acknowledgement of involvement” and 
that the case was closed after Satterwhite had been com- 
mitted to the National Training School as a result of his 
involvement in other cases. The court noted that this rec- 
ord was “not clear” and that there seemed to be a “possi- 
bility of re-opening the case” as to Satterwhite. 

Counsel for Baker objected to the court’s ruling and 
expanded his earlier proffer by informing the court that 
Satterwhite had been with the actual assailant in a pool 
hall prior to the robbery and knew the assailant only as 
“Buddy”. They had left the pool hall and waited a few 
minutes, when Buddy said “there is the man with the 
money”, and consummated the robbery. Satterwhite 
would also testify, Baker’s counsel stated, that he told 
Baker that he (Satterwhite) was running because he had 
broken up a crap game. (Tr. 245-263.) 


» 
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At this point appellant’s counsel informed the court 
that “if we decide to go forward with an affirmative de- 
fense, I might reiterate the same motion...” (Tr. 264). 
(emphasis added) He told the court that Satterwhite had 
been interviewed by Lawrence Fry, an investigator for 
the Legal Aid Agency, on February 24, 1967. Satter- 
white told the legal aid investigator that he was with 
Baker in a pool room prior to the robbery; that they left 
the pool room and were standing at Eighth and H Streets, 
N.E., when Satterwhite noticed Mr. Waller leave his car 
to go to the depository; that Satterwhite went over to 
Waller and struck him in the back of his head; that Sat- 
terwhite grabbed the bag and ran off being followed by 
Baker and Watkins; that Satterwhite told Watkins he had 
just robbed a man; and that the group progressed to the 
corner of Seventh and K Streets, N.E. where they haled 
Carl Jackson who took them to Watkin’s house where 
where Satterwhite gave $25.00 to Jackson. (Tr. 264-265.) 

The court did not change its ruling after hearing ap- 
pellant’s counsel’s proffer. He did instruct the jury, at 
Baker’s request, that Odell Satterwhite had been called 
by the Baker but that Satterwhite refused to testify on 
the grounds that his testimony might tend to incriminate 
him. Appellant’s attorney informed the court that he did 
not wish the instruction to be given on his behalf: “No, 
Your Honor, I haven’t started an affirmative defense. If 
we have an affirmative defense, I would like to object to 
the fact he wasn’t called.” (Tr. 265-268.) (emphasis 
added) Appellant never raised an affirmative defense. 


STATUTE AND RULE INVOLVED 


In addition to the “Constitutional Provisions, Statutes 
and Rules Involved” contained in the appellant’s brief, 
appellee relies upon the following Statute and Rule. 


Title 16, District of Columbia Code, Section 2309, pro- 
vides in pertinent part: 


An order of commitment or probation made by the 
court in the case of a child may be modified or re- 
voked by the court from time to time. 
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Rule 51, Federal Rules of Criminal Procedure, provides: 


Exceptions to rulings or orders of the court are 
unnecessary and for all purposes for which an excep- 
tion has heretofore been necessary it is sufficient that 
a party, at the time the ruling or order of the court 
is made or sought, makes known to the court the 
action which he desires the court to take or his ob- 
jection to the action of the court and the grounds 
therefor; but if a party has no opportunity to object 
to a ruling or order, the absence of an objection does 
not thereafter prejudice him. 


SUMMARY OF ARGUMENT 


Appellant cannot seek reversal of his conviction because 
the District Court honored a Fifth Amendment claim of 
a witness called by appellant’s co-defendant. Appellant at 
one point indicated that he might want to object, but never 
actually did so. This failure to object was hardly an over- 
sight; the prospective witness had told counsel for each 
defendant stories which both contradicted one another and 
were inconsistent with that told by the main witness for 
the defense. Moreover, the court’s action was proper in 
that the records of the Juvenile Court did not clearly 
demonstrate that the witness had waived his Fifth Amend- 
ment privilege. Finally, appellant suffered absolutely no 
prejudice from the failure of the witness to testify. 


ARGUMENT 


I. The District Court’s decision to honor the claim of 
privilege was not error. 


(Tr. 245-268, 303, 304-305, 319, 321) 


Appellant cannot now complain of the District Court’s 
decision to honor the claim of privilege advanced by Odell 
Satterwhite. Satterwhite was called to testify on behalf 
of appellant Baker. Only after the trial court decided 
to honor Satterwhite’s invocation of his Fifth Amendment 
privilege did appellant first make what can best be de- 


“4 
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scribed as a conditional objection. His counsel stated “If 
Your Honor please, I would like to possibly reiterate the 
motion—if we decide to go forward with an affirmative 
defense, I might reiterate the same motion and expand on 
it made by counsel for Baker.” (Tr. 264). Appellant’s 
counsel then read his proffer into the record, a proffer 
which the court accurately characterized as being “com- 
pletely inconsistent” with that offered by the attorney for 
Baker (Tr. 266). The court then inquired whether coun- 
sel for appellant wished that the jury be informed that he 
had intended to call Satterwhite. Counsel responded: “No, 
Your Honor, I haven’t started an affirmative defense. If 
we have an affirmative defense, I would like to object to 
the fact he wasn’t called” (Tr. 267). 

Appellant never presented an affirmative defense. Con- 
sequently, his conditional objection never formalized and 
he is barred from raising the contention for the first time 
on this appeal. Rule 51, Fed. R. Crim. P.; Harris v. 
United States, 112 U.S. App. D.C. 100, 299 F.2d 931 
(1962). It is not difficult to understand why appellant’s 
counsel chose to accede in the court’s handling of Satter- 
white. The defense rested upon the confusion of the Gov- 
ernment’s witnesses, and the testimony of Mr. McGhee 
who said that both Watkins and Baker were on the other 
side of the street when the crime occurred and that he 
saw no one other than Mr. Waller and the unidentified 
assailant at the scene of the robbery (Tr. 303, 319, 321). 
McGhee’s testimony would have been seriously undercut 
had Satterwhite taken the stand. 

Baker’s counsel informed the court that Satterwhite 
would say that he was with the unknown assailant at the 
scene of the crime, that he had nothing to do with the 
crime, and that he told Baker and Watkins (who ap- 
peared from nowhere) that he was running because he 
had broken up a crap game. However, as appellant’s 
counsel noted, Satterwhite also told a legal aid investi- 
gator, Lawrence Fry, that he was on the corner with 
Baker, that he (Satterwhite) committed the crime, and 
that he told Watkins that he (Satterwhite) had robbed a 
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man. Had Satterwhite taken the stand and told either one 
of these stories, he would have been impeached with the 
other story. Further, the story proffered by appellant 
would have contradicted both McGhee’s and Baker’s story 
that Baker and Watkins were across the street during 
the robbery, and Baker’s story that Satterwhite told him 
he had broken up a crap game. The version proffered by 
Baker would have thrown doubt on McGhee’s testimony 
that he did not see anyone but the unidentified man and 
Mr. Waller on the street corner, and that only the un- 
identified man ran off. (Tr. 304-305.) In short, by the 
time McGhee finished testifying, appellant’s counsel must 
have realized the obvious—that any chance that the de- 
fense would succeed would be destroyed were Odell Sat- 
terwhite to testify. His failure to object precludes the 
present contention. Cf. Wynn v. United States, 107 U.S. 
App. D.C. 190, 275 F.2d 648 (1960). 

Moreover, even assuming arguendo appellant can raise 
the point, his present contention lacks merit. Appellant 
is not complaining that Satterwhite was not produced in 
court for the purpose of testifying. His contention is 
rather that the court should have ignored the decision of 
Satterwhite and Satterwhite’s counsel to invoke Satter- 
white’s privilege against self-incrimination, and threaten 
him with contempt of court unless he took the stand and 
testified. The District Court did not commit reversible 
error in failing to do so. 

The record of the proceedings at Juvenile Court reveal 
that the Juvenile Court had, after an initial hearing, de- 
termined to retain jurisdiction over Satterwhite; that at a 
subseqeunt hearing Satterwhite had made a “partial 
acknowledge of the allegations’; and that the Juvenile 
Court had held that Satterwhite was within its juris- 
diction and ordered that, for the welfare of Satterwhite 
and the best interests of the state, the case should be con- 
tinued subject to the call of the Parole Officer for final dis- 
position, Satterwhite to be released to the custody of his 
step-father. Two months later the case against Satter- 
white was closed, with a notation that he had been com- 
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mitted to the National Training School for Boys on an- 
other offense. (Tr. 253.) Judge Hart accurately charac- 
terized this record as “not clear”, noting that the record 
seemed to indicate “at least there is a possibility of re- 
opening the case as far as Satterwhite is concerned.” 
(Tr. 253.) 

The existing law supported this view. This Court has 
reserved ruling on whether jeopardy attaches to Juvenile 
Court proceedings. United States v. Dickerson, 106 U.S. 
App. D.C. 221, 271 F.2d 487 (1959); Fletcher v. United 
States, 118 U.S. App. D.C. 187, 140 (fn. 5), 332 F.2d 
724, 727 (fn. 5) (1964). Dickerson held that a plea of 
involvement did not produce jeopardy if the Juvenile 
Court determined to waive jurisdiction rather than ac- 
cept the plea. Here the issue was complicated by the ex- 
istence of an “acknowledgement of partial responsibil- 
ity”. While a guilty plea may constitute a waiver of the 
privilege against self-incrimination, United States v. 
Romero, 249 F.2d 371 (2nd Cir. 1957), it is similarly true 
that “the waiver of the privilege against self-incrimina- 
tion is not lightly to be presumed.” Poretto v. United 
States, 196 F.2d 392, 394 (5th Cir. 1952). The legal status 
of Satterwhite’s “acknowledgement” was hardly self-evi- 
dent.2 While the Juvenile Court apparently assumed 
jurisdiction on the basis of it, it never sentenced Satter- 
white. It rather continued the case and then closed it. 
The record of the Juvenile Court gave no enlightenment 
as to whether the case was closed with or without preju- 
dice as to its being reopened. 16 D.C. Code § 2309 pro- 
vides that any order of commitment or probation may 
be modified or revoked by the Juvenile Court from time 
to time. On this record it was impossible for the Dis- 
trict Court to conclude that Satterwhite had waived his 
privilege against self-incrimination. 

Under these circumstances, it was clearly not error for 
the District Court to have honored Satterwhite’s invoca- 


3 Particularly is this so in light of In re Wylie, 231 A.2d 81 
(DCCA 1967) dealing with the due process inadequacies of the con- 
cept of involvement. 
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tion of the privilege. The inconclusive record before it 
raised a possibility that the Juvenile Court proceedings 
were not final. The issue arose in the middle of the trial. 
In order to conclusively determine the question, the Dis- 
trict Court would have been required to hold a hearing 
to resolve questions concerning Juvenile Court procedure 
and practices, thus delaying the trial. The proffers dem- 
onstrated that whatever story Satterwhite told would be 
inherently incredible as well as thoroughly impeached.* 
Under these circumstances, the trial court did not err in 
refusing to threaten Satterwhite with contempt of court 
unless he took the stand and testified for defendant 
Baker.® 

In any event, even if the court did err, that error did 
not prejudice appellant. Satterwhite’s deficiencies as a 
witness have been noted above. It is difficult to conceive 
that, after reflection, even counsel for defendant Baker 
would have put Satterwhite on the stand. The court in- 
formed the jury that Baker had called Satterwhite as a 
witness and that Satterwhite had invoked his privilege 
against self-incrimination. On this record there can be 
little doubt that this statement was as much help as the 
defense could hope to get from Odell Satterwhite as a 
witness. Appellant suffered no prejudice. 


*Such questions as whether the equivalent of a sentence was 
ever imposed, whether the case was closed with prejudice, whether 
it was the practice of the Juvenile Court to invoke 16 D.C. Code 
§ 2309 when it later learns that an offense was more serious than 
originally imagined, and what legal effect the Juvenile Court 
ascribed to an “acknowledgement of partial responsibility” would 
have to be answered in order to resolve the problem. 


*The District Court would not have known, although defense 
counsel would, that the testimony would also contradict McGhee’s 
testimony. 


* Cf. Pouncey Vv. United States, 121 U.S. App. D.C. 264, 349 F.2d 
699 (1965) (trial court did not err in failing to issue compulsorary 
process for a ward attendant at Saint Elizabeths Hospital when to 
do so would have required a continuance late in the trial and 
me testimony would have been limited to the period he was on 

uty). 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
conviction herein should be affirmed. 


DAVID G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
THEODORE WIESEMAN, 
DANIEL J. GIVELBER, 
Assistant United States Attorneys. 


XX wv. 5. GOVERNMENT PRINTING OFFICE; 19668 320389 206 


